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RI'N 0560- AG16

Bi oener gy Program
AGENCY: Commodity Credit Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Commpdity Credit Corporation (CCC) is adopting as fina

t he proposed rule published July 27, 2000, in the Federal Register to
accel erate the devel opnment and use of bio-based technologies in
stimulating the industrial use of agricultural commodities into bio-
based fuels and products. CCC will make incentive cash paynents to

bi oenergy producers who increase their purchases of eligible
agricultural commpdities, as conpared to the corresponding period in
the prior fiscal year (FY), and convert that commopdity into increased
bi oener gy production.

EFFECTI VE DATE: This programwi || beconme effective Decenmber 1, 2000.
The FY 2001 sign-up period will begin that day and will end Decenber
31, 2000.

FOR FURTHER | NFORMATI ON CONTACT: Steve G I, Director, Warehouse and

I nventory Division, FSA, United States Departnment of Agriculture
(USDA), STOP 0553, 1400 Independence Avenue, SW, Washi ngton, DC 20250-
0553, tel ephone (202) 720-2121 or e-mmil address,

Steve G || @wc. fsa.usda.gov or Jim Goff at (202) 720-5396. Persons with
disabilities who require alternative neans of comunication for

regul atory information (braille, large print, audiotape, etc.) should
contact USDA's TARGET Center at (202) 720-2600 (voice and TDD).

SUPPLEMENTARY | NFORMATI ON:
Executive Order 12866
This rule has been determ ned to be econonically significant for

t he purposes of Executive Order 12866 and therefore has been revi ewed
by the O fice of Managenent and Budget (OVB). A summary of the cost-



benefit assessnment is included in the Background section explaining the
actions this rule will take.

Smal | Busi ness Regul atory Enforcenment Fairness Act

This rule was determ ned to be Major under the Small Busi ness
Regul atory Enforcenent Fairness Act of 1996 (SBREFA). Section 801 of
SBREFA requires a 60-day delay for Congressional review before Mjor
regul ations can go into effect. However, section 808 of SBREFA all ows
an agency to pronulgate a rule at such tine as it determ nes necessary,
notw t hst andi ng the Congressional review required by section 801 of
SBREFA, if the agency finds for good cause that it is inpracticable,
unnecessary, or contrary to the public purpose to delay the rule. It is
hereby determ ned that delaying this rule would be contrary to the
public interest and, accordingly, this rule is effective Decenber 1,
2000.

Regul atory Flexibility Act

It has been determ ned that the Regulatory Flexibility Act is not
applicable to this rule because CCC is not required by 5 U.S.C. 553 or
any other provision of law to publish a notice of proposed rul e making
with respect to the matter of this rule.

Executive Order 12372

This programis not subject to the provisions of Executive O der
12372, which requires intergovernnmental consultation with State and
| ocal officials. See the notice related to 7 CFR part 3015 subpart V
published at 48 FR 29115 (June 24, 1983).

Envi ronnent al Assessnent

An environnental assessnent has been conpleted and it has been
deternmined that there will be no significant inmpact on the environnent.

Executive Order 12988

This rul e has been reviewed in accordance with Executive Order
12988, Civil Justice Reform All State and local |aws and regul ations
that are in conflict with this rule will be preenpted. No retroactive
effect will be given to this rule. It will not effect agreenents
entered into prior to the effective date of the rule. The
adm ni strative appeal provisions published at 7 CFR parts 11 and 780
must be exhausted before bringing any action for judicial review

Executive Order 12612

It has been deternmined that this rule does not have sufficient
Federalisminplications to warrant the preparation of a Federalism
Assessnent. The provisions contained in this Rule will not have a
substantial direct effect on States or their political subdivisions or
on the distribution of power and responsibilities anong the various
| evel s of Government.

Unf unded Mandat es Reform Act of 1995



This Rule contains no Federal mandates under the regulatory
provisions of Title Il of the Unfunded Mandates Reform Act of 1995
(UMRA) for State, local, and tribal governments or the private sector
Therefore, this rule is not subject to the requirenents of sections 202
and 205 of the UMRA regul ations.

Paperwor k Reduction Act

The information collection reporting and recordkeepi ng requirenents
associated with this rul emaki ng have
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been approved by OMB and assi gned control number 0560-xxxx. A Federa
Regi ster notice for this information collection was published on July
27, 2000. No conments were received.

Backgr ound

To encourage bioenergy producers to expand agricultural markets by
pronmoti ng i ncreased bi oenergy (ethanol and biodi esel) production, CCC,
in accordance with Executive O der 13134, Devel oping and Pronmoting
Bi obased Products and Bi oenergy, and the CCC Charter Act, will make
i ncentive cash paynents to bi oenergy producers who increase their
purchases of agricultural commdities over the previous fiscal year's
(FY's) purchases and convert that conmodity into increased ethanol and
bi odi esel production over previous FY ethanol and bi odi esel production.
This rule provides for paynments on purchases of barley, corn, grain
sorghum oats, rice, wheat, soybeans, sunflower seed, canola, cranbe,
rapeseed, safflower, sesane seed, flaxseed, nustard seed, and
cellulosic crops, such as switchgrass and short rotation trees, grown
on farms, for the purpose of produci ng ethanol and or biodiesel used in
ei ther ethanol or biodiesel production.

El i gi bl e bi oenergy producers will receive incentive cash paynents
quarterly, based on the producer's total annual bioenergy production
increase for the FY to date conpared to the same tine period in the
previous FY. If, at the end of the fourth quarter, overpaynents have
been nade, the bioenergy producer shall repay the overpaynent plus
interest fromthe date of the overpaynment through the date of repaynent
to CCC. Eligible bioenergy producers with less than 65 million gallons
annual production capacity fromall facilities will receive a higher
effective paynment rate than bioenergy producers with 65 mllion gallons
or nore annual production capacity to increase the incentive for
smal | er plants and thereby further pronote expansi on of bioenergy
production. A higher incentive is needed for smaller plants because,
conpared to larger plants, they tend to produce a nore linited product
range during refining, are less able to capture econonies of scale, and
may not have access to attractive risk managenent strategies.

Except for FY 2001, bioenergy producers will enter into annua
agreenments with CCC establishing their eligibility to receive program
paynments before Septenber of the preceding FY. Once an agreenent is
entered into, eligible bioenergy producers will subnit quarterly
applications after the end of each quarter requesting paynments for that
quarter. For exanple, during January 2002, producers nay request
paynments for the period beginning Cctober 1, 2001 through Decenber 31
2001. CCC will make paynments to eligible bioenergy producers within 30
cal endar days of receiving a conpleted eligible application



CCC will make available up to $150 million in FY 2001 and $150
mllion in FY 2002 for this program Because paynent requests could
potentially exceed avail abl e program fundi ng, producers wll be
required to conplete an agreement during a sign-up period to be
announced by CCC for each FY of the program The agreenment w |l include
an estimate of increased production for the upcom ng FY. The tota
estimated increase in production for the upcoming FY will be used to
deternmine if paynent requests will exceed funding. If so, a factor wll
be used to prorate payments to keep paynents at or bel ow t he budgeted
anount. Eligible producers (agreement holders) will subnit applications
for program payments after each FY quarter. A producer will enter into
a single agreenment covering all production facilities operated or
pl anned to be operated during the applicable FY by the producer at
si gn-up. However, agreenent hol ders nust subnit separate applications
for each facility |location each quarter once enrolled in the program

Appl i cabl e payments will be based on the total production increase from
all facilities FY to date, reconciled each quarter, conpared to the
producer's production at all |ocations during the base period.

Producers who antici pate havi ng new or expanded production capacity on
line during the FY applicable to the sign-up period should enroll that
antici pated production increase in the programduring sign-up

Payments under the programw || be based on the expected additiona
amount of agricultural comodities used by producers to produce
additional energy. Interested parties will be required to sign up for
the program and the total anount of expected clains will then be
prorated, as needed, to match the available fundi ng. Actual paynents
will be nmade on a quarterly basis by converting the extra fue

production to a gross extra commdity amount by using a factor set by
CCC which estimtes the amount of corn or other eligible commpdity that
was used to produce the increase in bioenergy. That figure will then be
reduced to payabl e bushels or other unit of production. For smaller
firms, as specified in the rule, payable bushels will be 1 bushel for
every 2.5 gross bushels. For larger firnms, it will be 1 bushel for
every 3.5 gross bushels. Subject to the proration factor referred to
above, a producer's payable bushels will be nmultiplied by a current (at
the tine) per bushel dollar anpbunt to reach the paynment anount.
However, rising comodity prices could nmean that funding is exhausted,
despite the proration, before the end of the year. Should that happen

the agency will determne the manner in which it will resolve the
conpeting claims but in no case will total paynents exceed avail abl e
funding. Al participants will be required to sign an agreenent that
will set out the terns of the paynent and the refund obligations that
will apply if the additional conmodity use | evels are not obtained. The
agreenent will also set out whatever additional terns and conditions

appear to be appropriate to assure that the programobtains its
objectives. In all cases, the ampunt of the paynent to which the
producer remains eligible will be based on the increases in the energy
produced for the year to date (as accounted for each quarter). Hence,
changes in production could nean that paynents received earlier in the
year may have to be returned.

Bi oenergy producers, to be eligible for this program nust neet
addi tional requirenents specific to the bioenergy fuel being produced.
For exanpl e, ethanol producers nust also be licensed by the Bureau of
Al cohol, Tobacco, and Firearnms (ATF) for fuel ethanol production.

Proposed Rul e



A proposed rule addressing this matter was published in the Federa
Regi ster (65 FR 46115) on July 27, 2000. Comments from i nterested
parties were due on or before August 28, 2000. A total of 123 coments
were received from6 different sectors as follows: three Governnent; 16
et hanol and bi odi esel organi zati ons; three Congressional; 17 industry
(processors, plants, banks, accounting firms and cooperatives); 31
renderers; and 53 individuals. Comments submitted varied widely in
support for the proposed rule. Forty-three supported the rule as
written, while all 31 renderers were strongly opposed to the program
unl ess substantial changes are made to include rendered ani mal by-
products and recycled cooking oils as eligible for program paynents.
Most renderers nentioned in sone way perceived unfairness because the
grain commodities already are eligible for other USDA program benefits
whil e renderers and recycl ed products are not eligible.

[[ Page 67610]]

The proposed rule asked for comments on 8 specific questions. These
guestions and the responses to themare as foll ows:

1. Producers of What Forms of Bioenergy Should be Eligible for Program
Paynment s?

Et hanol and bi odi esel were included in the proposed rule.

Comments: The mpjority of conments (43) supported maki ng paynents
to only ethanol and biodi esel producers. The renai nder of comentators
suggested various alternatives such as: focusing incentives on
expansion of alternative fuels; transferring funds fromfarmleve
price support subsidies to progranms such as this to refocus paynents
for crops used in bioenergy production; adding E-85 (a blend of 85
percent ethanol and 15 percent gasoline); limting programto biodiese
and et hanol produced from donestic feed stocks; adding E-diesel (less
than 5 percent additive and diesel fuel); changing the word gasoline in
the definition of ethanol to denaturant; limting biodiesel producers
to commercial producers registered and in good standing with
Envi ronnental Protection Agency (EPA) under section 211(b) of the Clean
Air Act Anendnment of 1990.

Response: As supported by the majority of comrents received, the
programwi || only cover ethanol and biodiesel production in the US from
commodi ties produced in the US. This has remi ned unchanged so that the
effect of this programw Il not be diluted but will be confined to
traditional uses of those commpdities which could, otherw se, produce
i nventories of goods that would have to be stored at governnent
expense. However, definitions of ethanol and biodi esel fuel have been
broadened and requirenents have been added to address comments received
about E-diesel, the use of gasoline as a denaturant, and to assure that
eligible biodiesel producers nmeet EPA regul atory requirenments. No
change was made regardi ng addi ng E-85 since paynents will only be made
on increased ethanol production and the percentage of blend with
gasoline will not be a factor

2. What Agricultural Commodities Used in Bi oenergy Production Should be
I ncluded in the Progranf

The proposed rule listed barley, corn, grain sorghum oats, rice,
wheat, soybeans, sunflower seed, canola, cranbe, rapeseed, safflower,
fl axseed, and nustard seed used in either ethanol or biodiese



producti on.

Comments: The majority of respondents were in favor of the proposed
eligible comodities. However, we did receive coments favoring the
i nclusion of sugar and comuodities for which there is another statutory
program so that incentive payments for using that commodity in this
Programwill result in |lower costs in other Progranms in the form of
| oan deficiency paynents (LDP's), forfeitures, storage costs, or other
paynments to farners. W also received nany (31) letters fromrenderers
recommendi ng the inclusion of aninmal fats and oils and certain recycled
products of these fats and oils as eligible conmodities in the Program
Addi tional itens that were suggested to be added to the definition were
as follows: tobacco, peanuts, cellulosic crops such as swi tchgrass,
crop residues (such as corn stover), forest residue, non-recycl able
cellulosic solid waste (i.e. waste paper), cotton waste, sustainable
forest thinning material, soybean wax, and other biomass materials. One
respondent was against including recycled and waste products as
eligible conmdities.

Response: I n response CCC has decided to add cellul osic crops, such
as switchgrass and short rotation trees, grown on farns for the purpose
of produci ng et hanol or biodiesel to the eligible commodity definition
Thi s change allows CCC to support crops with excellent |ong-run
potential for increasing the Nation's supply of ethanol and biodiese
and are the basis for nuch of USDA's efforts under the President's
Bi oenergy Initiative and the Bi omass Research and Devel opnment Act of
2000. While we have an interest in supporting a broad bioenergy
i ndustry, the addition of other itens proposed needs further analysis
and public comment. We plan to specifically request coments on addi ng
animal fats and oils that are first used in ethanol and bi odi ese
production to this program For the reasons given earlier, this rule
will for the time being focus on field crops for which marketing
assistance is provided and which are nore customarily the focus of the
use of agricultural products to produce ethanol and biodi esel fuel

3. At What Plant Capacity Level Should Program Paynent Rates Change to
Account for Plant Efficiency Variances by Eligible Program Commodity?

The proposed rul e suggested making | arger paynents to producers
with less than 30 million gallon-per-year capacity than to plants with
30 million gallon or nore capacity.

Comments: Several respondents indicated that, while the 30 mllion
gal lons per year limt has been the "“traditional'' definition of a
““small'' ethanol producer, tine and technol ogy have changed. One
respondent stated, "~ “In a country where there are at |east five ethano
pl ants that can produce at |east 100 mllion gallons per year, a 31
mllion gallon plant is by no neans a | arge producer and shoul d not be
categorized as one for the sake of this program'' Since 1990, the
majority of the industry's growth has been in smaller, farmer-owned
cooperatives. Today, many of these facilities are |ooking to expand
their initial output to nore than 30 nillion gallons per year to take
advant age of plant efficiencies, econonies of scale, and potential new
mar ket demand. The nmmjority of respondents comenting in this area felt
the |l evel should be raised to 65 mllion gallons per year. W al so had
i ndi vi dual comments to: cap paynents to plants with 150 million gallon-
per-year production capacity; provide a reduced paynent to firnms with
multiple facilities; and provide the snmallest incentives to firns with
| argest capacities that al so have other production

Response: We agree with the majority of respondents and this rule



provi des for nore advant ageous paynents to producers with | ess than 65
mllion gallons-per-year capacity than to producers with 65 mllion
gallons or nore capacity. This level appears to be a reasonable |ine of
demarcati on, based on the conments, between those producers who may
need an extra incentive and those that do not. Under the terms of the

rule, that extra incentive will, as indicated, nmean that smaller firnms
will receive payment on a higher percentage of their extra purchases of
agricultural commodities. As for capping paynents at 150 million

gal | ons per year capacity by producer or considering the nunber of

ot her production sites, we believe neither would help acconplish the
purpose of the program which is increased bioenergy production. In
addition, by having a five percent payment linmitation, we will restrict
paynments to very |l arge producers so funding is available to nore

pr oducers.

4. How Shoul d Paynent Rates Be Established, Especially for Commodities
W t hout CCC Announced Ternmi nal Market Prices?

The proposed rule linmted paynents to comodities with established
CCC announced term nal prices.

Comments: A few respondents suggested: establishing a separate
budget for biodiesel and ethanol; changing the tine period used in
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conparison to determine increase in production; and, structuring
paynments to allow plant construction or expansion. |ndividua
respondents suggested: considering a flexible nmechanismin adjusting
paynment fornulas to maxim ze removal of conmodities from markets; using
daily prices by region or area for payments; establishing term na
mar ket prices for those commdities wthout them or using an average of
recent prices paid by the producers.

Response: While the suggestion that the tine period for conparison
be changed, there was no consensus what would be better and the vast
maj ority of respondents recomended no change to the program
Therefore, the conparison tinme period remains FY conpared to the prior
FY. However, the formula has been adjusted froma quarterly conparison
to FY to date as the FY progresses to |level out paynments between
gquarters and reduce the need for end of FY repaynents. CCC consi dered
the comments on structuring the paynents to all ow plant expansi on and
construction and concl uded that the program as proposed net those goals
in the short term Since CCC cannot predict the anpunt of either

et hanol or biodiesel production that will be covered by the program we
do not feel we can accurately establish a separate budget for ethano
versus bi odi esel. The sign-up will decide how funding is divided

between the two. Based on the |linmted conments recei ved, no change has
been made fromthe proposed rule in this area. However, since tern na

mar ket prices and county differentials are not available for cellulosic
crops, such as switchgrass and short rotation trees, grown on farms for
t he purpose of produci ng ethanol and or biodiesel that have been added

as eligible compdities, CCC will announce how paynent rates will be
established on these commodities after sign-up occurs and CCC knows
paynments will be applicable on the comodity.

5. When Paynents Are Limited, How Should Payments Be Distributed?

The proposed rul e asked for comments on how paynments should be



prorated in the event that the program should be oversubscribed in the
sense that there nmight be nore willing participants than the norma
payment fornulas and funding would allow. It was contenplated in that
respect, however, that there would be a sign-up period so that al
interested parties could make their interest known so that the anmount
of proration could be then adduced. The proposed rul e suggested severa
met hods for dealing with shortage in funding.

Comments: We received a variety of comments on how to distribute
paynments including: supported prorating payments; advance 90 percent of
expected paynments quarterly with final payments reflecting the bal ance

due; limt the total dollars any one entity could receive; limt
programto 30 million gallon-per-year capacity producers; issue
payments on a first conme first paid basis; and, limt paynents to
corporations with 125 mllion gallon-per-year capacity or |less capacity

for program participation.

Response: Based on conments received, we believe the procedure in
the proposed rule is best. Therefore, there will be a sign-up period
and a proration made on the basis of that sign up as otherw se there
woul d be an overenphasis on early filings. As for limtations on
paynments to particular entities, while there is a desire to avoid over-
concentration of the paynent to one or several entities, it was felt
that goal is nmet by setting, in the rule, a limt on the annual anount
of program funding that could be received by a particular party.

6. Should the Payment Fornulas Be Adjusted if There |Is an Under
Subscription of the Program so as to, in Effect, Allow Paynents at
Hi gher Than the 100 Percent of Fornula Level Contenplated in the
Proposed Rul e?

Comments: A few respondents stated the cap should be 100 percent.
O her individual respondents stated that payments should be prorated
provided all other criteria are met and a paynment cap woul d not be
necessary if bid offer systemwas used to establish paynents.

Response: The paynent ~“cap'' will stay at 100 percent of fornula
anount since it appears for nowto provide a sufficient incentive for
i ncreased production of energy resources using grains and ot her
eligible agricultural comodities. A bid offer systemis discussed
bel ow under " Change the way paynments are established"’

7. How Should Increases in Bioenergy Production be Established for the
Vari ous Commodities Receiving Program Paynments?

The proposed rul e conpared ethanol and biodi esel production for the
just conpleted FY quarter to the production fromthe sane quarter in
the prior FY.

Comments: | ndividual comments received in response to this question
i ncl uded: base program paynments on the percentage increase in eligible
domestic crop purchases and renewabl e energy production; proposed rule
consi ders purchases and production from existing nonproduci ng plants as
i ncreases; paynments should reflect changes in feedstock conponents and
comodity prices based on volune and i nput cost of product.

Response: The final rule conpares the producer's agricultura

commodity energy production at all locations with that producer's
production in the previous year at all locations. For the first quarter
of the year, energy production will be conpared with the production

fromthe first quarter of the previous year. After that quarter, the
conmparison will be made as a running total. That is, for exanple, at



the end of the third quarter, the paynent will be based on the increase
in bioenergy for all three quarters, not just the third quarter by
itself. This will reduce the need for any producer repayments at the
end of the FY. At the sane tinme, it will encourage producers to

i mredi ately begin their process of increasing their use of agricultura
commodities and increasing their energy production. We concur with the
comment that this considers purchases and production from existing
nonpr oduci ng plants as increases and believe that nmeets the programs
goal of increasing bioenergy production. W also believe that the
procedure for establishing program paynents addresses the other
comment s.

8. What are the Expected Inpacts of This Program on Agricul tura
Commodity Prices, Fossil Fuel Energy Prices, Farm I nconme, Bioenergy
Production and Prices, and International Trade in Agricultural and
Ener gy Products?

Comments: The mpjority of respondents that commented (54) stated
the program woul d have a positive inpact in these areas. One respondent
menti oned the program woul d provide a market for aflatoxin corn

A large group of respondents (33) felt the program would have a
negative inpact in these areas. A couple of respondents stated the
program woul d have a mininmal inmpact in these areas. Specific single
negative comrents stated the program woul d: pay incentives for capacity
and demand that woul d have occurred anyway; encourage the buil ding of
smal | plants that may not be financially viable; have a side effect of
restraini ng bioenergy production; discourage construction of new plants
or put recently conpleted plants at a di sadvantage; attenpt to reward
production increases but instead creates uncertainty; and, result in
some et hanol and biodi esel production facilities not receiving paynents
since
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they are already at 100 percent production capacity. One respondent
advi sed agai nst the adoption of the proposed rule as currently witten.

Several respondents suggested changing the program as foll ows:
enphasi ze the soy-based biodi esel industry; increase progranms life-
span to 3 to 6 years; issue Paynent-in-Kind (PIK) certificates instead
of cash paynents; target |owincone areas of the county; and, use a
per-capita basis for allocating funds.

Additionally sone individual respondents suggested that USDA
i nstead of proceeding with the program shoul d: conduct an assessment of
i mpacts on country grain elevators and feed mlls before proceeding;
establish a strategic corn reserve to renove corn fromthe narket
during periods of |low prices; and, establish a linmted farmer-stored
reserve program dedi cated to bioenergy feed stock

Response: W agree with the positive comrents received and agree
t hat et hanol producti on does provide a market for aflatoxin corn. The
negati ve comrents question the wi sdom of the programas it was
proposed. USDA has in that respect conducted what it believes to be a
t hor ough eval uati on of the program and believes that these incentives
will in fact produce appropriate and needed increases in energy
production and conmodity use. Should the operation of the program have
any of the negative inpacts cited by respondents or other negative
i npacts, a reassessment will be made and changes will be nade as
needed. W believe the programw |l have a positive inpact and



therefore it is being inplenented. Current avail able funding does not
allow CCC to extent the guaranteed |life of the program beyond FY 2002.
CCC does not have the inventory needed to support changi ng paynents
fromcash to PIK. Changing the programto target |owincome areas or
base payments on a per-capita basis would be counter to the programs
goal of increasing bioenergy production as nmuch as possi bl e.
Establishing a strategic corn reserve and or a limted farmer-stored
reserve program are outside the scope of this rule.

In addition to coments on the eight specific questions above,
comments were al so received on the foll owi ng issues:

1. Unspent Funding Allocations for FY 2000

Conments: A few respondents wanted CCC to conmt the $100 million
for FY 2000 retroactively.

Response: Originally it was hoped that this program woul d be
operated in FY 2000 but that has not proved to be possible. Any
retroactive paynents would, at this tinme, not be an incentive paynent
and thus woul d not be consistent with the nature of this program
2. Change Paynent Restriction

Under the proposed rule no person could receive nmore than 10
percent of the total funding avail able under the program

Comments: Several respondents supported some | evel of paynent
limtation. However, a number of respondents favored changes that woul d
i ncrease the nunmber of firms that could receive paynments. Comments nade
by these respondents included: limt gross amount of funding for each
| arge producer to an equitable percent of funding; |ower the paynent
limtation to 8 percent; |ower paynent limtation to 5 percent; and

change paynment limtation to per corporation capacity of 125 mllion
gal l ons per year ethanol. Additionally comrents received suggested:
havi ng a separate biodi esel paynment linmtation of 30 percent; limting

paynments by single conpany; and not having a paynent |imtations.

Response: In order to increase the nunber of producers that can
enroll in the program the paynment restriction has been |owered to five
percent of total funding so paynments will be available to a greater
nunber of producers, and the rule has been clarified that the
restriction is by producer for all plants. Wthout sign-up data and
| ong range commodity price forecasts, we cannot predict what |initation
the five percent will establish on producer size or justify
establishing a separate linmtation for biodiesel producers.

3. Records Inspection

Comments: |nividual respondents comented that production increases
shoul d be verifiable by docunmentation and record retention should be
reduced to only 3 years.

Response: We agree with both comments. Record retention has been
reduced to 3 years in section 1424.11(b) and the rule requires
docunent ati on be kept to support all program paynents.

4. Change the way Paynments Are Established

Comments: One respondent suggested that a reverse auction simlar
to the Conservati on Reserve Program should be used so producers woul d
bid on paynents per unit of increased bioenergy production. Another
respondent questi oned whet her the program shoul d expand the use of
term nal market prices.

Response: We believe a reverse auction would favor |arge plants at
the expense of others and would be contrary to the goals of the program
to encourage greater production anong all producers and to encourage
diversity in production by providing greater incentives to smaller
pl ants. While one respondent questioned using term nal market prices in
this program we consider using them whenever possible as the best



option for the program
5. Change Payment Amounts

Comments: A respondent suggested basing paynment on grain use
i nstead of increased bioenergy production

Response: The primary goal of the programis to increase bioenergy
production and, as structured, paynents will also reflect increased
comodity use
6. Clarify Definition of Producer

Comments: A respondent asked that we clarify the difference between
producer and facility.

Response: We agree that there was ambiguity in the proposed rule
between these two terns. The definition of producer has been nodified
to say that a producer is a legal entity (individual, partnership
cooperative, or corporation, etc) who is a producer of bioenergy.
Clarification has al so been made throughout this rule that paynent
restrictions apply by producer and paynents.

Changes From Proposed Rul e

CCC is adopting as final the proposed rule published July 27, 2000,
in the Federal Register with the follow ng changes. First, nopst of the
mej or paynent provisions, for purposes of clarity, have been
concentrated in one section rather than spread throughout the
regul ation, including that portion of the regulation that contains
definitions. In that connection, the provision allow ng smaller
producers to be paid on a higher percentage of the extra units of the
agricultural commopdity they use for extra energy production has been
changed so that the dividing line between small and | arge producers has
been raised froma 30 mllion gallon per year energy production |eve
to a 65 mllion gallons per year production |level. Al so the regul ations
now reflect that quality factors can be used in determi ning per unit
paynment rates for the payable units of the commpdity. Also, the
proration provision has been amended to correct an error in the
original forrmula and to assure that the proration is as accurate as
possible. In that respect as well, terns have been adjusted and
reorgani zed. In addition,
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the amended rule, in order to help assure real increases in the use of
agricultural commodities to produce fuel, provides that in accounting
for production the producer must aggregate production by all persons
(not just the producer) at all locations in which the producer had an
interest now (in the current FY) or in the previous FY, irrespective of
whet her the producer still has such an interest in that facility. This
will avoid situations in which there could otherwi se be an artificia

i ncrease due to a nmere reorganization or change of ownership, or shift
of production fromone plant to another. CCC will be able to grant
exenptions to that requirenent should a need arise. Also, the rule
provi des that CCC may, in the program agreenent, require that the
producer certify the amount of the actual increased use of agricultura
commodities for energy production at all such | ocations for the

rel evant period and make an adjustnent in the fornmulaic paynents that
woul d otherwi se be nade to the producer if there is a difference
between that certification and the anpbunt of increased compdity use as
cal cul at ed under the fornula. A provision has also been added which
woul d al | ow persons who acquire facilities under contract to petition
CCC to be permitted to succeed to the existing contract. Still further
a provision has been added to specify that a contract may be term nated



if the contracting party fails to retain the ability to assure that the

contract obligations and responsibilities will be met over the ful

life of the contract. of paynent to provide greater clarity. Further
(a) I'n Sec. 1424.3 the followi ng definitions are changed:

(1) The definition of biodiesel producer will require comercia
bi odi esel producers to also be registered and in good standing with EPA
under the Clean Air Act Amendment of 1990, Title Il, Section 211(b).

(2) The definition of eligible coombdity has been expanded to
i ncl ude sesane seed and cellul osic crops, such as swi tchgrass and short
rotation trees, grown on farnms for the purpose of produci ng ethanol and
or bi odi esel

(3) The definition of ethanol has been changed to state that it
““has been rendered unfit for beverage use'' instead of conmposed of 95
percent ethanol and 5 percent gasoline.

(4) The definition of producer has been clarified to be “"a lega
entity (individual, partnership, cooperative, or corporation, etc) who
is a comrercial producer of bioenergy nmaking application under this
program '’

(b) 1424.4(a) has been changed to indicate that Agreenent forns may
be al so obtained via the internet.

(c) 1424.4(b) has been changed to indicate that Form CCC- 850,

Bi oener gy Program Agreenent, nust be submitted to KCCO Contract
Reconci liation Division, STOP 8758, P.O Box 419205, Kansas City,
M ssouri 64141-6205;

(d) 1424.5(b) has been changed to indicate Applications are also
avail abl e via the internet.

(e) 1424.5(c) has been changed to renove the requirenent that
applications nmust be subnmitted within 30 days of the end of a quarter
It now just states that applications nmust be subnitted by 30 days after
the end of the applicable FY.

(f) 1424.8(a) has been changed to indicate that unused funds for
any FY will not be reallocated and, therefore, will not be carried
over.

(g) 1424.8(b) has been changed to state that reconciliations wll
be year-to-date for each quarter of the FY.

(h) 1424.8(e) has been changed to indicate that no producer may
receive nmore than five percent of the available funding for this
program and deterni nations of payment eligibility shall take that limt
into account.

(i) 1424.9 has been changed to indicate that once an eligible
producer has submitted an Agreenent, Form CCC-850, that producer shal
file information for each bioenergy producing facility quarterly
through the end of the applicable FY as specified by CCC.

(j) 1424.11 b has been changed to require record retention for 3
years (instead of 6) fromthe paynent date.

Cost -Benefit Assessnent

The programis projected to provide significant benefits for the
agricultural sector. It will expand existing demand for corn and ot her
grains used in ethanol production, and create new markets for oil seed
crops, particularly soybeans, through the stinmulation of biodiese
production. |npacts of the programwere estinmated under two scenari os,
a lowinpact scenario with no other significant policy changes that
woul d i ncrease biofuels demand, and a hi gh-inpact scenario, with other
policy and program changes in addition to the programthat collectively
woul d substantially increase demand for ethanol and biodiesel.



I ncentive payments during FYs 2001-2002 for the program are expected to
range from about $57 mllion under a | owinpact scenario to about
$164.2 mllion under a high-inpact scenario.

Under the | owinpact scenario, average farmprices for corn are
projected to increase by 1 cent per bushel in marketing year 2000/01
and increase by 2 cents per bushel in 2001/02. For soybeans, average
farmprices are projected to remain unchanged in marketing year 2000/01
and increase by 1 cent per bushel in marketing year 2001/02. CCC
outlays (including direct paynments under the progran) for feed grains
and soybeans are projected to decrease by $258 million during FYs 2001-
2002.

Under the high-inpact scenario, average farmprices for corn are
projected to increase by 1 and 4 cents per bushel in marketing years
2000/ 01 and 2001/02 respectively. Soybean farm prices are projected to
increase by 1 and 4 cent per bushel in marketing years 2000/01 and
2001/ 02, respectively. CCC outlays (including direct paynments under the
program for feed grains and soybeans are projected to decrease by $355
mllion during FYs 2000-2002.

Under the | owinpact scenario, ethanol production is projected to
reach about 1.730 billion gallons by 2002, about 95 million gallons
hi gher than the baseline |evel. Biodiesel fuel production is projected
to reach about 7 million gallons, 5 mllion gallons above base |evels.
Under the high-inpact scenario, ethanol production is projected to
reach about 1.940 billion gallons by 2002, or about 305 mllion gallons
above baseline levels. Biodiesel fuel production is projected to reach
about 14 mllion gallons, 12 mllion gallons above the baseline |evels.

The small increases in feed costs resulting fromthe program woul d
not be sufficient to significantly affect Iivestock and poultry
production. Thus, no inpacts are expected on consumer prices for neat
and poultry products.

Et hanol and bi odi esel processors benefit fromthe program by having
reduced production costs. Providing nore supply with reduced production
costs is expected to increase net returns for participating processors.
M nimal effects are expected on ethanol and bi odi esel nmarket prices as
these prices are largely determ ned by fossil-based |liquid fuel prices.
I ncreased ethanol and bi odi esel production is expected to substitute
for Methyl Tertiary Butyl Ether (MIBE) and inported oil, helping to
achi eve the Admi nistration's goals for reducing MIBE use and increasing
energy security.

Li st of Subjects in 7 CFR Part 1424

Admi ni strative practice and procedure, Energy--bioenergy, Reporting
and recordkeepi ng requirenents.

For the reasons stated in the preanble, 7 CFR Part 1424 Chapter XIV
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is amended by adding Part 1424 as set forth bel ow
PART 1424- - Bl OENERGY PROGRAM
Sec.
1424.1 Applicability.

1424. 2 Admi ni stration.
1424. 3 Definitions.



1424. 4 General eligibility rules.
1424.5 Appl i cation process.

1424. 6 Eligibility determnations.
1424. 7 [ Reserved]

1424.8 Paynment anounts.

1424.9 Reports required.

1424. 10 Succession and control of facilities and production
1424. 11 Mai nt enance and i nspection of records.

1424. 12 Appeal s.

1424. 13 M srepresentati on and schene or device.

Aut hority: 15 U.S.C. 714 c (e); Section 5(e) of the Commodity
Credit Corporation Charter Act.

Sec. 1424.1 Applicability.

This part establishes the Bioenergy Program (Program. It sets
forth the ternms and conditions a bioenergy producer nust neet to obtain
paynments fromthe Commodity Credit Corporation (CCC) for eligible
bi oenergy production. Additional terns and conditions are set forth in
For m CCC- 850, Bi oenergy Program Agreement.

Sec. 1424.2 Adm nistration.

(a) On behalf of CCC, the Farm Service Agency (FSA) will adm nister
the provisions of this part under the general direction and supervision
of the Deputy Adm nistrator, Commodity Operations (Deputy
Admi ni strator), FSA.

(b) The Deputy Administrator or a designee may authorize a waiver
or nmodi fication of deadlines and other programrequirenments in cases
where | ateness or failure to neet such other requirenments does not
adversely affect the operation of the Program and may set such
additional requirenents as will facilitate the operation of the
program

Sec. 1424.3 Definitions.

The definitions set forth in this section shall be applicable for
all purposes of program adm nistration under this subpart.

Agreenment nmeans the Bioenergy Program Agreenent, Form CCC-850.

Application neans the Bi oenergy Program Application, Form CCC-850-
A

ATF is the Bureau of Alcohol, Tobacco and Firearns of the
Department of the Treasury.

Bi odi esel is a nontoxic, biodegradable replacenment for or additive
to petrol eum diesel derived fromthe oils and fats of plants and
ani mal s and manufactured in the United States. Chemically, biodiesel is
described as a nmono al kyl ester

Bi odi esel producer is a producer that produces and sells biodiese
who is also registered and in good standing with Environnental
Protecti on Agency under Clean Air Act Amendnment of 1990, Title Il
Section 211(b).

Bi oener gy neans et hanol and bi odi esel produced fromeligible
conmodi ti es.



Eli gi bl e commpdity neans barl ey, corn, grain sorghum oats, rice,
wheat, soybeans, sunflower seed, canola, cranbe, rapeseed, safflower,
sesane seed, flaxseed, nmustard seed, and cellulosic crops, such as
swi tchgrass and short rotation trees, grown on farms for the purpose of
produci ng ethanol and or biodiesel or any other commodity or conmodity
by- product as determ ned and announced by CCC used in ethanol and
bi odi esel production which is produced in the United States and its
territories.

Eli gi bl e producer nmeans a bi oenergy producer who has been
deternmined by CCC to be eligible to receive Program paynents and has
entered into an Agreement with CCC.

Et hanol is anhydrous ethyl alcohol manufactured in the United
States and sol d:

(1) For fuel use and which has been rendered unfit for beverage use
in a manner and which is produced at a facility approved by the ATF for
the production of ethanol for fuel, or

(2) As denatured ethanol used by bl enders and refiners which has
been rendered unfit for beverage use.

Et hanol producer is a producer that has authority fromthe ATF to
produce et hanol

FSA nmeans the Farm Service Agency, USDA

FY means fiscal year beginning each Cctober 1 and endi ng Septenber
30 of the follow ng year

Gal l on Conversion factor shall be:

(1) 2.5 bushels, unless otherw se determ ned through review of an
i ndi vi dual Program partici pant by CCC, of ethanol produced per bushe
of corn used in ethanol production;

(2) 1.4 bushels, unless otherw se determ ned through review of an
i ndi vi dual Program partici pant by CCC, of biodiesel per bushel of
soybeans used in biodiesel production; or

(3) As determned by CCC for other eligible conmodities.

KCCO neans Kansas City Commodity O fice.

Producer is a legal entity (individual, partnership, cooperative,
or corporation, etc.) who is a comrercial bioenergy producer neking
application under this program

Quarter nmeans the respective tinme periods of Cctober 1 through
Decenmber 31, January 1 through March 31, April 1 through June 30, and
July 1 through Septenber 30 of each FY, as applicable.

USDA neans the United States Departnment of Agriculture.

Sec. 1424.4 General eligibility rules.

To obtain Program paynents, a producer nust do all of the
fol | owi ng:

(a) Ontain an Agreenent, Form CCC-850, fromthe KCCO, Contract
Reconciliation Division, STOP 8758, P.O Box 419205, Kansas City,
M ssouri 64141-6205 or via the internet at: ww.fsa.usda. gov/daco/
bi oener gy/ bi oener gy. ht m

(b) Submit a conpleted Agreenment, Form CCC-850, to CCC no | ater
than October 1 of each year or a later date, if announced by CCC, to
KCCO, Contract Reconciliation Division, STOP 8758, P.O Box 419205,
Kansas City, M ssouri 64141-6205;

(c) Be assigned an Agreenent numnmber by KCCO indicating the producer
is eligible for program paynents;

(d) Maintain records indicating:

(1) Commdities for which it seeks paynent;




(2) The quantity of bioenergy produced froman eligible comobdity
by location during the quarter FY to date conpared to the same tine
period in the previous FY; and

(3) The quantity of eligible commodity used to produce the
bi oenergy stated in paragraph (d)(2) of this section during the quarter
FY to date conpared to the same tinme period in the previous FY;

(e) Furnish CCC such certification, and access to such records, as
CCC considers necessary to verify conpliance with Program provisions;

(f) Make Application subm ssions in accordance with Sec. 1424.9;

(g) If not purchasing raw commdity input, be able to prove to
CCC s satisfaction that both the producer's net purchases of eligible
comodities and net production of bioenergy increased as conpared to
such production at all l|ocations during the rel evant base period.
Except as otherw se provided for by CCC, the increase in production
must equal or exceed that amount of energy production which would be
cal cul ated using the gross anount of agricultural commodities which
forms the basis of the paynment and the conversion factor set out in
Sec. 1424.2. Exanple: A producer that purchases soy oil froma soybean
crushing plant for further refinement into biodiesel nust be able to
prove to CCC s satisfaction that both soy oil purchases and biodi ese
production increased for the applicable quarter
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(h) Certify the accuracy and truthful ness of the information
provided in their Agreenent on Form CCC-850; and

(i) Allow verification by CCC of all information provided. Refusa
to all ow CCC or any other agency of USDA to verify any information
provided will result in a determ nation of ineligibility.

(j) Meet all other conditions for payment which are set out in the
Agreenent or in these regul ations or otherw se.

Sec. 1424.5 Application process.

To receive paynents under this programduring a FY, an eligible
producer nust:

(a) Have an approved Agreenent in accordance with Sec. 1424.4(b)
and an Agreenent number assigned by KCCO under Sec. 1424.4(c);

(b) Ontain an Application, Form CCC-850-A, fromthe KCCO, Contract
Reconciliation Division, STOP 8758, P.O Box 419205, Kansas City,
M ssouri 64141-6205 or via the internet at: ww.fsa.usda. gov/daco/
bi oener gy/ bi oenergy. ht m

(c) Submit applications for each quarter. Submit the last quarterly
application of the FY within 30 cal endar days of the end of the FY for
whi ch payment is requested. |If the actual deadline is a non-workday,
the deadline will be the next business day;

(d) Submit other relevant docunents as required by CCC for the
specific comodity; and

(e) Certify with respect to the accuracy and truthful ness of the
i nformati on provided.

Sec. 1424.6 Eligibility deterni nations.

(a) Applicants will, after Agreenents are submitted, if:
(1) Determined eligible, receive notification of eligibility;



(2) Determined ineligible, be notified in witing of ineligibility
for program participation and reason for the determnation; or

(3) Additional information is needed for CCC to determ ne
eligibility, be contacted for additional supporting docunentation

(b) Applicants will, after Applications are submitted, if:

(1) Determined eligible, receive paynent;

(2) Determined ineligible, be notified in witing of ineligibility
for paynment and reason for determnation; or

(3) Additional information is needed for CCC to determ ne
eligibility, be contacted for additional supporting docunentation

Sec. 1424.7 [Reserved]

Sec. 1424.8 Paynent anounts.

(a) Eligible producer may be paid the amount specified in this
section, subject to the availability of funds. Funds shall be
consi dered available only to the extent determ ned appropriate by CCC.
Unl ess otherw se determ ned by CCC, that anopunt shall be no nore than
$150 million in FY 2001 and no nore than an additional $150 mllion in
FY 2002.

(b) Eligible producer nust sign an agreenent to participate. Such
an agreenment nust be signed during the designated sign-up period.
Thereafter, producers nust file a report of their production at al
| ocations for the programyear to date through the respective quarter
for each such report. Such reports nust conply with the ternms of the
agreement and these regul ations.

(c) Persons will be eligible for paynents only to the extent that
their production of eligible energy fromeligible inputs is, for the
program year to date, as conmpared to the conparable portion of the
previ ous year, in excess of their total conparable production at al
| ocations. Producers will not be paid twice for the same increase and
any decline in relative production between quarters will require a
conparabl e refund as specified below That is, for exanple, if a
producer were to be paid, at the end of the first quarter, for an
i ncrease of 500 units of energy production, but by the end of the
second quarter that producer's production, for the year to date, was
down to a net increase for the year of 450 units, then a refund would
be due for the | oss of the corresponding 50 units of net extra
producti on. For these purposes unless CCC shall agree otherwise in

order to facilitate the program ~“all locations'' for these and ot her
purposes within these regul ations shall nean any and all |ocations in
whi ch the producer had an interest now (in the current FY) or in the
previ ous FY, irrespective of whether the producer still has such an
interest in that facility. Eligibility determ nations will be made on
the basis of aggregating production figures fromall such |ocations and
shal |l include production by all persons at those |ocations for the

current and preceding FY, not just the production of the producer

Also, the CCC may in the program agreenent require that the producer
certify the amobunt of the actual increased use of agricultura
comodities for energy production at all such |ocations for the

rel evant period and make adjustnment in the fornulaic paynments that
woul d ot herwi se be made to the producer if there is a difference
between that certification and the anpunt of increased commdity use as
cal cul ated under the fornula.



(d) The subnmitted agreements filed during the sign-up period will
require that the applicant set out the expected increase in production
and other information as the agency may demand. Based on expected
comodity prices, following the formula set out in this section, al

such subm ssions will be assigned an expected value. Should the tota
expected val ue of all such agreenents exceed the avail abl e fundi ng,
then a proration factor will be developed to factor the agreements down

to the fundi ng nade avail abl e by CCC.

(e) Subject to the provisions of this section and conditions
specified in the Agreenent, a producer's paynent eligibility shall be
adj usted at the end of each quarter, and figured as foll ows:

(1) the extra production in energy fromeligible inputs will be
converted to gross payabl e bushels (or other applicable agricultura
unit) by, unless otherw se determ ned by CCC.

(i) Allowi ng, as applicable, 1 bushel of corn for each increase of
2.5 gallons of ethanol

(ii) Allowi ng, as applicable, 1 bushel of soybeans for each
i ncrease of 1.4 gallons of biodiesel production

(iii) Such other nethod for other eligible agricultural comodities
as CCC deens appropriate.

(2) The gross payabl e bushels, or other gross units, calcul ated
under paragraph (e)(1) of this section shall then be converted to a net
payabl e bushel (or other unit anount) by:

(i) For producers whose annual bioenergy production is |ess than 65
mllion gallons, allowing 1 net payable bushel for every 2.5 gross
payabl e bushel s of corn or soybeans, or by allowing a simlar
conversion in the event that there are other eligible agricultura
commodities involved in the cal cul ation;

(ii) For producers whose annual bioenergy production is equal to or
nore than 65 nillion gallons, allowing 1 net payable bushel for every
3.5 gross payabl e bushels of corn or soybeans, or by allowing a simlar
conversion in the event that there are other eligible combdities
i nvol ved,;

(3) The net payable bushel (or other unit) agricultural comodity
anount cal cul ated under paragraph (e)(2) of this section, shall be then
converted to a gross paynent by nultiplying that conmodity amount by
the per unit value for the compdity determ ned as foll ows:

(i) For those agricultural commpdities with established term na
mar ket prices,
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the CCC will use the applicable terminal narket price for the |ast day
of the program quarter announced daily by the KCCO FSA, adjusted by
the county average differential for the county in which the plant is

| ocated and the applicable quality factors determined by CCC. For this
purpose the term nal market and differential used by CCC in deternining
different values for different locations will, to the extent practical
be the sanme as that used for producers under other major CCC conmodity
progranms for determ ning marketing | oan gains and other matters.

(ii) For those agricultural commodities that do not, as determ ned
by CCC, have acceptable established term nal prices, the price shall be
as determ ned by CCC based on such market data as appears to be
appropriate for a fair evaluation.

(4) The gross paynent cal cul ated under paragraph (e)(3) of this
section shall be reduced to a net paynent by nultiplying the gross
payment figure by the proration factor determ ned under paragraph (d)



of this section.

(5) Subject to other provisions of this section, producers shall be
paid the net current paynment, if positive, determned for the first
quarter.

(6) After the first quarter, adjustnments shall be made based on
changes in production. New or renewed increases shall be paid using the
formul a set out above using current per unit values. Refunds, when due,
shall be due at the per unit values at which they were paid unless CCC
det er mi nes ot herwi se.

(7) If despite or in the absence of a proration under paragraph (d)
of this section funds shall not be sufficient to cover paynments due for
any quarter then CCC shall prorate, or further prorate, the clains in
such manner as CCC deens fit.

(8) No producer nmay receive nore than five percent of the avail able
funding for this program and determ nati ons of payment eligibility
shall take that limt into account.

Sec. 1424.9 Reports required.

Once an eligible producer has submitted an Agreenment, Form CCC- 850,
t hat producer shall file information for each bioenergy producing
facility quarterly through the end of the applicable FY as specified by
CCC.

Sec. Sec. 1424.10 Succession and control of facilities and production.

A person who obtains a facility which is under contract under this
part may request perm ssion to succeed to the program contract and CCC
may grant such request if it is determned that permtting such
successi on woul d serve the purposes of the program As determ ned to be
appropriate, CCC may require the consent of the original party to such
succession and |likewise CCC may ternminate a contract and demand a ful
refund of paynents nade if a contracting party |loses control of a
facility whose increased production is the basis of a program paynent
or otherwise fails to retain the ability to assure that all program
obligations and requirements will be met.

Sec. 1424.11 Maintenance and inspection of records.

For the purpose of verifying conpliance with the requirenents of
this part, each eligible producer shall nmake avail able at one place at
all reasonable tinmes for exani nation by representatives of USDA, al
books, papers, records, contracts, scale tickets, settlenment sheets,

i nvoices, witten price quotations, or other docunents related to the
programthat is within the control of such entity for not |ess than 3
years fromthe paynment date

Sec. 1424.12 Appeals.

(a) Any producer who is subject to an adverse determ nati on nmade
under this part shall have a right to appeal the determ nation by
filing a witten request with the Deputy Administrator at the foll ow ng
address: Deputy Adm nistrator, Comodity Operations, Farm Service



Agency, United States Departnment of Agriculture, STOP 0550, 1400
I ndependence Avenue, SW, Washington, DC 20250-0550.

(b) Any producer who believes that they have been adversely
affected by a determnation under this part must seek review with the
Deputy Administrator within thirty days of such determination, unless
provided with notice by FSA which provides a different tine for
appeal i ng.

(c) Any producer who believes that they have been adversely
affected by a determination by the Agency, nust seek review with the
Deputy Adm ni strator before any other review may be requested within
t he Agency.

Sec. 1424.13 M srepresentation and schene or device.

(a) A producer shall be ineligible to receive paynents under this
programif CCC determ nes the producer

(1) Adopted any schenme or device which tends to defeat the purpose
of the programin this part;

(2) Made any fraudul ent representation; or

(3) Msrepresented any fact affecting a program determ nation

(b) Any funds disbursed pursuant to this part to a producer engaged
in a msrepresentation, schenme, or device, or to any other person as a
result of the bioenergy producer's actions, shall be refunded with
i nterest together with such other suns as may become due, plus damages
as may be determ ned by CCC.

(c) Interest charged under this part shall at the rate of interest
which the United States Treasury charges CCC for funds, as of the date
CCC made such funds avail able. Such interest shall accrue fromthe date
such paynents were made available to the date of repaynent or the date
i nterest increases as determned in accordance with applicable
regul ati ons.

(d) CCC may wai ve the accrual of interest and or damages if CCC
determ nes that the cause of the erroneous determ nation was not due to
any action of the bioenergy producer.

(e) Any producer or person engaged in an act prohibited by this
section and any producer or person receiving paynment under this part
shall be jointly and severally liable for any refund due under this
part and for related charges.

(f) The renedies provided in this part shall be in addition to
other civil, crimnal, or administrative renedi es which may apply.

(g) Late paynent interest shall be assessed on all refunds in
accordance with the provisions of, and subject to the rates prescribed
in, 7 CFR part 1403.

(h) Oher limtations may apply.

Si gned in Washi ngton, DC, on Novenber 7, 2000.
Par ks Shackel ford,
Executive Vice President, Comodity Credit Corporation
[ FR Doc. 00-28969 Filed 11-7-00; 4:08 pni
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